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THE NATURE OF DISSENT
Relevant for: Governance in India | Topic: Peoples' Participation/ Role of Civil Society in Governance

 
Disagreeing with each other is a fundamental human trait. There is not a single individual who
does not disagree with something or the other all the time. Philosophers argue that a baby
meaningfully attains its sense of the self — its recognition of ‘I’ and the concept of ‘mine’ —
when it first begins to say ‘no’. At a primordial level, we become individuals only through this act
of stating our disagreement. There is no family without dissent between parents and the
children, or between the siblings. A family which learns to deal with dissent rather than
authoritatively dismissing it is a more harmonious family.
We dissent at home, with our friends and with our colleagues in the places we work. It is through
these ways of dissenting that we establish a relationship with them. Our relations with our
friends are based as much on how we learn to live with our disagreements as on other things.
The relationship between spouses is filled with many moments of disagreement. If our friends
and family consist only of those who agree with us all the time, then we will not have any friends
and family. Learning to live with others, the first requisite for a social existence, is about learning
how to live with them when they disagree with us.
Dissent is so ingrained in us that we don’t even need others to disagree. We constantly disagree
with ourselves. We argue with our own selves all the time as if each one of us is an individual
made up of many selves. When we think, we are often dissenting with our own selves. When we
stifle dissent within our own minds, we stop thinking. Many of our meaningful acts also occur
from this dissenting conversation of our many selves.
Dissent is thus a condition of existence and the real problem is not dissent but silent assent.
When we agree collectively, we are silently assenting, agreeing with what is being said and
done. This is really not the existential characteristic of a human being but only that of a ‘bonded
mind’. However, some might say that assent is the way societies come together, and it is
needed for a stable society. But this is plain wrong. Just as a baby attains its sense of self
through dissent, so too does a society get its own identity by learning to dissent. In other words,
we will have a stronger identity of what our society and nation are through forms of dissent.
Moreover, every process of forming the social needs dissent. A group made up of people who
agree to everything all the time is not really a society but an oligarchy. It becomes a society only
through disagreements and dissent. Dissent, paradoxically, is the glue which makes a decent
society possible.
A mature society is one which has the capacity to manage dissent since members of a society
will always disagree with each other on something or the other. Democratic societies are the
best of the available models in managing dissent with the least harmful effect on the dissenter.
This is the true work of democracy; elections and voting are the means to achieve this. The
essence of democracy is to be found in the method it uses to deal with dissent, which is through
discussion and debate, along with particular ethical norms.
A democratic society manages dissent by trying to make individual practices of dissent into
social practices. Academics and research are two important activities where dissent is at the
core. No society has survived without making changes to what was present earlier. New
knowledge and new ways of understanding the world, for good or bad, has always been part of
every society.
How is new knowledge, new understanding, created? Many new ideas arise by going against
earlier established norms and truths. Science, in its broadest meaning, is not possible without
dissent since it is by finding flaws with the views of others that new science is created. No two
philosophers agree on one point, and no two social scientists are in perfect harmony with each
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other’s thoughts. Artists are constantly breaking boundaries set by their friends and peers.
Buddha and Mahavira were dissenters first and philosophers next. The Ramayana and
Mahabharata are filled with stories of dissent and responsible ways of dealing with it.
Thus, when academics dissent, it is part of their job expectation to do so! Dissent is not just
about criticism, it is also about showing new perspectives. The scientific community does not
imprison scientists for dissenting although we are increasingly finding today that social scientists
and artists are being targeted in the name of dissent. This has grown to such an extent that
when faculty members dissent about unlawful hiring practices, they face harassment and
suspension.
It is not that dissent is necessary only for democracy — it is necessary for the survival of the
human race. Any society which eradicates dissent has only succeeded in eradicating itself. We
cannot afford to forget the examples of Nazi Germany or Stalinist Russia. A sustainable,
harmonious society can only be formed from practices which deal with dissent respectfully and
ethically.
The importance of dissent is not just that it is good for democracy. There is also a fundamental
ethical principle involved in dissent. Any society which muzzles dissent is acting unethically. Let
me give two ethical principles associated with dissent. First, its relation to non-violence, a
principle which is so integral to the unique Indian practices of dissent from ancient times to
Gandhi and Ambedkar. Second, dissent is an ethical means of protecting those who are worse
off than others. Dissent is not mere complaint which all of us, however privileged we are, indulge
in. Social dissent is a necessary voice for all those who are oppressed and are marginalised for
various reasons. This is the only thing they have in a world which has denied them the basic
dignity of a social life.
The ethical principle is that the worse off in a society have greater right to dissent and protest
even when the more privileged may not agree or sympathise with that dissent. This is the truly
ethical principle that can sustain a mature society. Thus, when we hear the voices of dissent
from the oppressed and the marginalised, it is ethically incumbent upon those who are better off
than them to give them greater space and greater freedom to dissent. Any of us, particularly the
more well-off population, who support any government which wants to use its power to stop
dissent of those who are suffering from injustice of various kinds are being used as partners in
this unethical action. We act immorally when we sit in the comfort of our homes and abuse those
who fight for the rights of the poor and oppressed. When we condemn them in the name of the
nation, we are performing an unethical act of further condemning those who are already
condemned.
Sundar Sarukkai is Professor of Philosophy at the National Institute of Advanced Studies,
Bengaluru
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CABINET APPROVES MOU ON COLLABORATIVE
RESEARCH ON DISTRIBUTED LEDGER AND BLOCK
CHAIN TECHNOLOGY IN THE CONTEXT OF
DEVELOPMENT OF DIGITAL ECONOMY BY EXIM BANK
UNDER BRICS INTERBANK COOPERATION
MECHANISM

Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and
potential incl. Aadhar & Digital power

Cabinet

Cabinet approves MoU on Collaborative Research on
Distributed Ledger and Block Chain Technology in the
context of Development of digital economy by Exim Bank
under BRICS Interbank Cooperation Mechanism

Posted On: 12 SEP 2018 4:29PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Shri Narendra Modi has given its ex-post facto
approval for the Memorandum of Understanding (MoU) on Collaborative Research on
Distributed Ledger and Block chain Technology in the context of Development of digital
economy by Export-Import Bank of India (Exim Bank) with the participating member banks,
under the BRICS Interbank Cooperation Mechanism namely Banco Nacional de
DesenvolvimentoEconomico e Social (BNDES, of Brazil), China Development Bank (CDB),
State Corporation Bank for Development and Foreign Economic Affairs (Vnesheconombank, of
Russia) and Development Bank of Southern Africa (DBSA).

Major Impact

Distributed Ledger/Block chain technology holds potential for solutions to various challenges
being faced in the financial sector space of the BRICS nations. The MoU intends to enhance
understanding of Distributed Ledger/Block Chain technology, through the joint research efforts to
identify areas within respective business operations where it may have the potential for
applications aimed at enhancing the operational efficiencies.

Background:

The Xiamen Declaration signed in China on digital economy by the BRICS leaders had
highlighted the importance of the digital economy and how the BRICS nations could leverage
the thriving and dynamic digital economy that will foster global economic development and
benefit everyone. Accordingly, a Memorandum of Understanding (MoU) on Collaborative
Research on Distributed Ledger and Block chain Technology in the Context of the Development
of the Digital Economy was suggested to be inked by all member banks.

*****
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DRAFT PERSONAL DATA PROTECTION BILL, 2018
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

Security / Law / Strategic affairs

Draft Personal Data Protection
Bill, 2018

The Committee of Experts on a Data Protection Framework for
India (Chair: Justice B. N. Srikrishna) submitted its report and draft
Bill to the Ministry of Electronics and Information Technology on
July 27, 2018.  The Committee was constituted in August, 2017 to
examine issues related to data protection, recommend methods to
address them, and draft a data protection Bill.

●

Fiduciary relationship:  The Committee observed that the
regulatory framework has to balance the interests of the individual
with regard to his personal data and the interests of the entity such
as a service provider who has access to this data.  It noted that the
relationship between the individual and the service provider must
be viewed as a fiduciary relationship.  This is due to the
dependence of the individual on the service provider to obtain a
service.  Therefore, the service provider processing the data is
under an obligation to deal fairly with the individual’s personal data,
and use it for the authorised purposes only. 

●

Obligations of fiduciaries:  To prevent abuse of power by service
providers, the law should establish their basic obligations,
including: (i) the obligation to process data fairly and reasonably,
and (ii) the obligation to give notice to the individual at the time of
collecting data to various points in the interim. 

●

Definition of personal data:  The Committee noted that it is
important to define what constitutes personal information. It defined
personal data to include data from which an individual may be
identified or identifiable, either directly or indirectly.  The Committee
sought to distinguish personal data protection from the protection
of sensitive personal data, since its processing could result in
greater harm to the individual.  Sensitive data is related to intimate
matters where there is a higher expectation of privacy (e.g., caste,
religion, and sexual orientation of the individual). 

●

Consent-based processing:  The Committee noted that consent
must be treated as a pre-condition for processing personal data.
Such consent should be informed or meaningful.  Further, for
certain vulnerable groups, such as children, and for sensitive
personal data, a data protection law must sufficiently protect their
interests, while considering their vulnerability, and exposure to

●

Current Status: Draft
Ministry: Electronics and
Information Technology

Stage Date
Introduction Jul 27, 2018
Com. Ref.
Com. Rep.
Lok Sabha
Rajya Sabha

Relevant Links

  Draft
Bill Text   (1323 KB)

  Justice
Srikrishna Committee
Report on Data
Protection  (3 MB)

  PRS
Report  and Bill
Summary  (1147 KB)
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risks online.  Further, sensitive personal information should require
explicit consent of the individual.
Non-consensual processing:  The Committee noted that it is not
possible to obtain consent of the individual in all circumstances. 
Therefore, separate grounds may be established for processing
data without consent.  The Committee identified four bases for non-
consensual processing: (i) where processing is relevant for the
state to discharge its welfare functions, (ii) to comply with the law
or with court orders in India, (iii) when necessitated by the
requirement to act promptly (to save a life, for instance), and (iv) in
employment contracts, in limited situations (such, as where giving
the consent requires an unreasonable effort for the employer).    

●

Participation rights:  The rights of the individual are based on the
principles of autonomy, self-determination, transparency and
accountability to give individuals control over their data. The
Committee categorised these rights in three categories: (i) the right
to access, confirmation and correction of data, (ii) the right to object
to data processing, automated decision-making, direct marketing
and the right to data portability, and (iii) the right to be forgotten. 

●

Enforcement models:  The Committee also recommended setting
up a regulator to enforce the regulatory framework.  The Authority
will have the power to inquire into any violations of the data
protection regime, and can take action against any data fiduciary
responsible for the same.  The Authority may also categorise
certain fiduciaries as significant data fiduciaries based on their
ability to cause greater harm to individuals.  Such fiduciaries will be
required to undertake additional obligations.

●

Amendments to Other Laws:  The Committee noted that various
allied laws are relevant in the context of data protection because
they either require or authorise the processing of personal data. 
These laws include the Information Technology Act, 2000, and the
Census Act, 1948.  It stated that the Bill provides minimum data
protection standards for all data processing in the country.  In the
event of inconsistency, the standards set in the data privacy law
will apply to the processing of data.  The Committee also
recommended amendments to the Aadhaar Act, 2016 to bolster its
data protection framework. 

●

Bill Summary on The Draft Personal Data Protection Bill, 2018

Rights of the individual:  The Bill sets out certain rights of the
individual.  These include: (i) right to obtain confirmation from the
fiduciary on whether its personal data has been processed, (ii) right
to seek correction of inaccurate, incomplete, or out-of-date
personal data, and (iii) right to have personal data transferred to
any other data fiduciary in certain circumstances.

●

Obligations of the data fiduciary: The Bill sets out obligations of the
entity who has access to the personal data (data fiduciary).  These
include: (i) implementation of policies with regard to processing of
data, (ii) maintaining transparency with regard to its practices on
processing data, (iii) implementing security safeguards (such, as

●

     
  (1051 KB)

Related news articles
Who will own and use
your data?, Financial
Express, Aug 30, 2018

Why India’s Draft Data
Protection Bill Cannot
Solve the Problems of the
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29, 2018

Study finds personal data
protection draft
ambiguous, Economic
Times, Aug 25, 2018
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encryption of data), and (iv) instituting grievance redressal
mechanisms to address complaints of individuals.
Data Protection Authority:  The Bill provides for the establishment
of a Data Protection Authority.  The Authority is empowered to: (i)
take steps to protect interests of individuals, (ii) prevent misuse of
personal data, and (iii) ensure compliance with the Bill.  It will
consist of a chairperson and six members, with knowledge of at
least 10 years in the field of data protection and information
technology.  Orders of the Authority can be appealed to an
Appellate Tribunal established by the central government and
appeals from the Tribunal will go to the Supreme Court.

●

Grounds for processing personal data:  The Bill allows processing
of data by fiduciaries if consent is provided.  However, in certain
circumstances, processing of data may be permitted without
consent of the individual.  These grounds include: (ii) if necessary
for any function of Parliament or state legislature, or if required by
the state for providing benefits to the individual, (iii) if required
under law or for th¬¬¬¬e compliance of any court judgement, (iv) to
respond to a medical emergency, threat to public health or
breakdown of public order, or, (v) for reasonable purpos¬¬es
specified by the Authority, related to activities such as fraud
detection, debt recovery, and whistle blowing.

●

Grounds for processing sensitive personal data:  Processing of
sensitive personal data is allowed on certain grounds, including: (i)
based on explicit consent of the individual, (ii) if necessary for any
function of Parliament or state legislature, or, if required by the
state for providing benefits to the individual, or (iii) if required under
law or for the compliance of any court judgement. 

●

Sensitive personal data includes passwords, financial data,
biometric data, genetic data, caste, religious or political beliefs, or
any other category of data specified by the Authority.  Additionally,
fiduciaries are required to institute appropriate mechanisms for age
verification and parental consent when processing sensitive
personal data of children.

●

Transfer of data outside India: Personal data (except sensitive
personal data) may be transferred outside India under certain
conditions.  These include: (i) where the central government has
prescribed that transfers to a particular country are permissible, or
(ii) where the Authority approves the transfer in a situation of
necessity.

●

Exemptions: The Bill provides exemptions from compliance with its
provisions, for certain reasons including: (i) state security, (ii)
prevention, investigation, or prosecution of any offence, or (iii)
personal, domestic, or journalistic purposes.

●

Offences and Penalties:  Under the Bill, the Authority may levy
penalties for various offences by the fiduciary including (i) failure to
perform its duties, (ii) data processing in violation of the Bill, and
(iii) failure to comply with directions issued by the Authority.  For
example, under the Bill, the fiduciary is required to notify the
Authority of any personal data breach which is likely to cause harm

●



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

to the individual. Failure to promptly notify the Authority can attract
a penalty of the higher of Rs 5 crore or 2% of the worldwide
turnover of the fiduciary. 
Amendments to other laws:  The Bill makes consequential
amendments to the Information Technology Act, 2000.  It also
amends the Right to Information Act, 2005, and to permit non-
disclosure of personal information where harm to the individual
outweighs public good.

●
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OPINION
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

As has been argued in the first part of this series, a more creative and granular approach is
needed to overcome the last mile barriers to digital payments, especially for micro businesses
that comprise the overwhelming majority of retail value and volume. Products and delivery
strategies will need to be tailored to create tangible business value to merchants, be it through
easier and more affordable access to small credit, better customer analytics, or streamlined
business process management. We tested a few such value drivers with merchants to arrive at
propositions (see table 1).

Beyond these broad themes, Catalyst’s experiments in its digital payment lab in Jaipur reveal
deeper insights for scaling digital payment solutions through public and private sector
collaboration. 

First, target businesses that have payment collection challenges. Our work with newspaper
vendors shows that digital solutions were adopted when they provided business value—to
record deliveries, invoice and collect from customers, and reconcile month-end accounts. Over a
five-month period, there was a 10-fold increase in paying businesses; the number of digitally-
paid invoices increased from 2% to 25%. In addition to lowering operational cost of collections,
these vendors saved 40-50 hours a month, which, in turn, facilitated supplementary income
opportunities. Thus, they experienced less stress on working capital because of more consistent
digital cash flows. The same trajectory can be expected to apply to other “deliver and collect”
models, such as those of local cable operators, milk and vegetable sellers and job-based service
providers, such as plumbers and electricians. 

Second, remove trial costs for new users. Across the board, we see high repeat use among
users that adopt, experience and internalize value. However, the initial costs of trial can be a
real or perceived barrier to adoption. New business models that remove upfront impediments
(installation costs), and instead monetize value-based services (credit underwriting, business
insights) or derive revenue from other interested parties could prove more effective. Some
companies, for example, have let point of sale become a channel for upstream brands to access
buyer behaviour and thus underwrite the bulk of digitization costs. Given positive externalities
like greater small business formalization and reduced cash logistics, governments might also
consider smart subsidies—linked to sustained usage.

Third, digitize merchants through their supply chains. Wholesalers and distributors often face
collection challenges but also expend significant working capital in trade credit, which they offer
in terms of accepting deferred payments from downstream retailers. With more foolproof
compliance requirements under the goods and services tax (GST) and easier bank-to-bank
money pulls enabled by the Unified Payments Interface (UPI), it’s a perfect opportunity to
displace cash and post-dated checks. Our work across different supply chains, including fast
moving consumer goods, dairy and pharmacy, suggests the importance of market structure
(does the distributor or brand call the shots?), transaction margins and customer profiles in
determining digital traction. A number of sectors are promising in their potential but overcoming
behavioural barriers will require a strong institutional push from respective consumer brands and
public sector boards.

Fourth, find ways to influence consumers to use digital money for household purchases and
businesses will follow. Our ground experiments suggest that up to a third of customers can
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move from cash to digital through a simple nudge at the merchant point of sale. This applies to
payment modes such as cards, where there is an installed base of users that can move from
cash to digital with no major incremental effort. In our work, conversion to newer payment
modes, such as UPI or Aadhaar-based solutions, appears to be more challenging as a majority
of users need to learn, download, and register to the solution before completing a transaction.
Overall, a well-designed and widely promoted incentive scheme for households is likely to steer
consumers towards digital merchants, and induce more businesses to start accepting digital
payments to avoid lost sales. The Union ministry of finance recently introduced a GST rebate
along these lines. It will be worth noting its impact. 

Fifth, make creation of digital payment histories the fastest way for small businesses to access
affordable credit. Many alternative lenders already leverage payments data to underwrite
borrowers and tap digital transaction flows for repayments. This could be leveraged by public
agencies to induce offline businesses to deepen their digital footprints through a structured
“credit builder” mechanism. It could start by digitizing the 70,000 crore in current loans
outstanding across about 45 million members of self-help groups (SHGs) formed under the
National Rural Livelihoods Mission so that they can better leverage private sector financing. The
disbursement and repayment of these funds between SHGs and individual members is done in
cash today.

These high-level strategies will need to be contextualized and detailed locally. Also, their
success will require enabling infrastructure and institutional support, including underlying
performance-reliable payment systems, effective programmes to build digital usage capabilities,
definition of liabilities and remedies for transactions failures, and broader regulatory mechanisms
to safeguard against abuse.

The next five-year period is certain to be a watershed moment for Indian digital finance.
Understanding and integrating these granular demand-side perspectives could prove key to
ensuring that the impact of this change reaches the last mile. There is overwhelming hunger for
business growth, as expressed by a large majority of the small merchants interviewed across
different format types, industry categories and business profiles. Policymakers and
implementers should leverage responsible digital finance to enable small businesses to realize
their aspirations, and play a pivotal role in India’s growth story.

Badal Malick is chief innovation officer, Catalyst.

This is the second part of the Mint-Catalyst series on digital payments. The first part can be read
at click here

Comments are welcome at theirview@livemint.com
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BRINGING DATA UNDER THE RULE OF LAW
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

For long, Internet activists considered the Internet as being beyond law, politics and
governments. J.P. Barlow made the famous Declaration of Independence of Cyberspace in
1996. It was fine when this phenomenon was just shaping up and challenging established
institutions. But with the Internet and data becoming central to new social and economic
institutions, can they still be kept sheltered from the rule of law? It is the law that provides
people, especially the weaker sections, various protections and ensures justice. In a digital
society, as data mirror and help organise all aspects of social, economic and political life, data
need to be subject to the rule of law.

Recognise the technology constraints

For the law to apply to something, it should normally be able to access and act upon it.
Agencies, for instance, may require access to data to ensure that someone who criminally
harmed another can be punished. Data are important requirements for various regulations.
Actors over which the Indian law has no reach should not be able to use our data to harm us
through surveillance or informational warfare (including election manipulations). Our data should
be protected from such foreign entities.

As privacy is a right, it is primarily the state’s responsibility to protect our personal data. But it
can mostly do so only if the data are within its reach. There are also great dangers regarding
privacy from state agencies themselves. Such privacy can only be ensured by invoking and
strengthening the protective and corrective powers of the state, including the judiciary and new
data protection-related institution(s). It will be useful for the new data protection authority
proposed by the Srikrishna Committee to actually be a constitutional authority.

Data, and digital intelligence derived from it, are universally acknowledged as the key economic
resources in the digital society. Who owns, controls and accesses data determines who gets
what piece of the overall economic cake. The European Union, France, the U.K. and some
current policy initiatives in India are proposing national data-sharing regimes and data
infrastructures. This is especially applicable to data taken from public spaces and data that are
generated by users on digital platforms, a category called ‘community data’ by some current
Indian policy texts. Such regimes and infrastructures again require the law to have access to
potentially shareable data.

Sharing data across borders

A lot of privately held digital data are needed for policymaking and governance. An example is
the need for commuting data, mostly with companies like Uber, for smart traffic planning. Many
similar requirements will emerge in all sectors. Some countries are exploring the idea of
mandating access to such public interest data.

The law cannot achieve all these basic objectives if data can easily escape to any part of the
world, beyond its reach. Countries are therefore developing regulations for storage, processing
and cross-border flow of data.

Global social, cultural, economic and political integration must be promoted, but without
sacrificing the effectiveness of nationally organised ‘rule of law’. Free flow should be the norm
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for general information and knowledge, with minimal conditions. But data today cover far more
areas. Treaties should be explored so that data can flow between consenting jurisdictions with
guarantees for application of corresponding laws of the country of origin, as the EU has done
with its digital single market.

Employing a liberal regime, the flow of data not considered important for concerned laws should
not be hindered. Necessary provisions and exceptions need to be shaped for privately owned
data which are the kind mostly involved in software and BPO services. Entities dealing with data
quantities below a certain threshold may be exempted. All data flow regulations carry such
mitigating provisions, including those proposed in India now.

However, to seek unchecked global flows of all kinds of data in emerging ‘datafied’ societies is
irrational. It would mean withdrawal of the state from key social and economic roles that it
traditionally performs. By default, digital societies and economies get ruled globally by the most
powerful corporations and governments, which work in a mutually reinforcing manner. Data
localisation attempts to bring back the rule of law to our digital and ‘datafied’ existence.

Apple told to follow localisation roadmap

All major countries are working on some kind of data localisation proposals. Germany,
Indonesia, South Korea, Russia and China already have various kinds of data localisation
regimes. The EU and the U.S. also localise or put very strict conditions on cross-border flow of
some kinds of data.

Global digital corporations live off global data. It testifies to their discursive might that when it
comes to discussions in developing countries like India, the term ‘data localisation’ gets
invariably presented as imbued with inherent moral, political and economic evil — a profanity
that only state surveillance-minded and economic protectionist people can utter. At the
numerous non-governmental meetings currently being held in Delhi and other places on data-
related legal issues, any mention of data localisation, other than in the most critical terms,
immediately attracts strong morally disapproving glances.

To moral reprobation is added the cost-of-compliance argument. While this should be
minimised, there is always some cost to maintaining the rule of law. There are some
accumulated jump-start costs while shifting from a largely lawless regime to the rule of law in the
digital space. These must be borne if we are to build the foundations of a rule of law-based, fair
and just digital society. This task will only keep getting more difficult, and more expensive.

The national debate on data localisation needs to integrate a wide range of social, political and
economic perspectives. Legal and democratic requirements for local data regimes have to be
appropriately balanced with the values of global digital integration. Interests of a transnational
global elite need to be balanced with those whose livelihoods are attached to precarious local
economies. Fears of state surveillance have to be balanced with the imperatives of a strong
enough state that can protect people’s interests.

Data are of many kinds — there is news and information; personal, community and corporate
data; data concerning common business activities, military, banking, health, education and
agriculture; and so on. Some of these data are very sensitive, some are needed for effective
regulation, some for governance and policymaking, and some for economic development,
infrastructure and sharing. It is therefore a matter of what kind of data requires what kind of
regulatory regime – localisation, global free flow, or various shades of grey in-between, rather
than a sterile binary of whether data localisation is good or bad, which is what the debate has
been reduced to unfortunately.
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Parminder Jeet Singh works with the Bengaluru-based NGO, IT for Change. E-mail:
parminder.js@itforchange.net
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Last week Ram Kadam, a BJP MLA from Maharashtra, told the men in an audience that if they
were interested in women who didn’t reciprocate the feeling,
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OPINION
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

Data is the new oil and a driver of growth and change. Indeed, India is a supposed to become
data rich before becoming economically rich. This digital growth is being pushed by large foreign
digital companies. They are largely fuelled by the data of their users. And they are being
welcomed by the establishment as is evident by the visits of the prime minister and Union
information technology minister to Silicon Valley over the past few years as part of the Digital
India campaign.

Important sectors such as e-commerce, social media, digital entertainment, online
communication, and information and communication technology (ICT) hardware in India are
predominantly served by foreign companies, or domestic companies funded by foreign capital.

Indian users today are accessing digital technology-driven services not only within India’s
national boundaries, but also outside its jurisdiction. Consequently, these foreign service
providers are free to process the personal data of millions of Indians within their own shores.
The advancement of digital tools and technology in areas such as artificial intelligence (AI), has
enabled them to monitor and profile user behaviour, preferences and even daily routines,
granting them the potential power to influence their decisions through targeted communications.

Many experts have been ringing the alarm bells for the past few years, warning the government
of digital colonialism by such companies. Data is now considered a strategic asset by many, and
data driven network effects coupled with user feedback loops have given first mover advantage
to the more developed western world. The data processed by these companies is not only used
offshore to track and profile users, but is also fed as fuel into modern technologies like AI and
the Internet of Things (IoT), which are touted to be the drivers of modern manufacturing, service
delivery and governance. Perhaps that’s why it is Silicon Valley that is expected to lead the way
in researching, implementing and controlling digital technologies, earning it the reputation of
being the new Rome.

Recognising the gravity of the issue, the Srikrishna committee in its draft data protection bill has
rightly observed that the freedom to share personal data in the digital economy works selectively
in the interests of certain countries that have been early movers. These countries can support a
completely open digital economy without any detriment to their national interests by virtue of
their technological advancement. It goes on to state that popular websites owned by foreign
entities refuse to provide data to Indian law enforcement agencies in many instances. It has also
flagged other related critical issues in the realm of personal data protection and data
sovereignty, such as preventing foreign surveillance and fostering AI in India, all of which need
to be addressed.

However, it remains to be seen whether the bill will backfire with respect to the potential threat of
data colonialism.

The path recommended by the committee to accomplish the feat is mandating local storage of a
copy of user’s data, or data mirroring, something which has not gone down well with its critics.
Contemporary public discourse interprets digital colonialism as a large global economy wherein
small local players are left out. It has also been argued by industry players, academia and
consumer groups that mandating data mirroring will raise entry barriers in the Indian market and
adversely impact a variety of smaller domestic stakeholders, such as start-ups and micro, small
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and medium enterprises .

Valid concerns in this regard are based on the premise that large foreign companies will be able
to mobilise the requisite resources to invest in setting up their data centres (DCs) within India,
though the same may not be possible for smaller domestic companies. The possible enhanced
costs of setting up or renting such infrastructure along with the non-availability of cheaper
foreign cloud services may affect their business interests. It may also impact their access to the
use of the latest technology.

Such entry barriers, coupled with fears of potential long-term adverse impact on innovation and
economic growth, may deepen the existing issues of monopolisation of data and the digital
economy, leading to enhanced risks of digital colonialism.

Though with the right intention, it seems that the committee has taken the most obvious path to
achieve data sovereignty without exploring other and possibly better alternatives.

The observation of the committee must be treated as a recommendation—one that should be
judged from the perspective of India having to carefully balance the possible benefits of
localisation with the costs involved in mandating such a policy.

Accordingly, there is a need to do a regulatory impact assessment or cost-benefit analysis
(CBA) of the proposed data mirroring mandate before its enactment and implementation. This
need is further exacerbated considering the committee’s observation that there was no
conclusive evidence presented to them demonstrating a CBA on the above arguments and
counter-arguments.

This effectively means that though a draft law has been formulated, it is yet to be determined
whether data mirroring will do more harm than good.

Pradeep s. Mehta is the secretary general of CUTS International.

Sidarth Narain contributed to this article.

Comments are welcome at theirview@livemint.com
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Source : www.livemint.com Date : 2018-09-26

PSSA 2018: A STEP TOWARDS SEPARATING
BANKING, PAYMENTS

Relevant for: Indian Economy | Topic: Issues relating to Growth & Development - Banking, NPAs and RBI

The inter-ministerial committee set up to finalize the amendments to the Payment and
Settlement Systems Act (PSSA), 2007, has submitted its report and I would call this a very
positive step towards taking India to Payments 2.0.

When PSSA was passed by Parliament in December 2007, it initiated the first phase of
recognizing payments from banking or classic banking. Classic banking is “accepting, for the
purpose of lending and investment, of deposit of money from individuals or legal entities”. Bank’s
earnings would directly depend on how they are able to reduce cost of deposit through current
account savings account and are able to lend at higher rates with decision on security/risk taken
for such lending. Apart from the interest income, banks would impose different kinds of fees for
providing loan products, as additional revenue stream.

Payments on the other hand are transfer of monetary value from a person/legal entity to another
person/legal entity for either consideration towards goods and services rendered or just transfer
of money. In case of payments for goods and services, or merchant payments, merchant
delivering goods/services pays a fee, or the merchant discount rate and for money transfer
service (P2P payments), the customer sending money is charged a fee for money transfer
services. If one looks at classic banking systems and classic payments systems, their business
interests and business cases are different. A bank would want all customers to have either
savings account and/or current account so that they generate lowest cost deposits for
maximizing the bank’s profitability through lending. Payments system would become successful
when customers of all banks use the system through what we call “interoperable payments
systems” and a network like National Payments Corporation of India.

Now, the recommendation of PSSA 2018 draft amendment is a step towards separating banking
and payments by setting up a separate seven-member Payments Regulatory Board (PRB)
chaired by a person appointed by the government in consultation with Reserve Bank of India
(RBI), one deputy chairman nominated by the central board of RBI, two members appointed by
the central board of RBI, one officer nominated by the government and two whole-time
members.

Apart from objectives that are obvious for a regulatory board viz. consumer protection, systemic
stability and resilience, one of the main objectives of PRB is to bring competition and innovation.
The proposed Bill recognizes RBI’s role in the context of monetary policy in making regulations
for existing or new payments systems/enhan-cements/amendments.

Reference to RBI by PRB have time-based responses defined in the Bill. It also provides for test
systems or regulatory sandbox for a period of six months for a legal entity to apply and launch
the test system/innovation. Clearly more role of fintech is needed to innovate in payments
systems—a promising step to Payments 2.0.

Sunil Kulkarni is joint managing director at Oxigen Services (India) Pvt. Ltd, and a part of
Payments Council of India.
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OPACITY IN THE NAME OF PRIVACY
Relevant for: Governance in India | Topic: Important aspects of Governance, Transparency & Accountability incl.

RTI

On August 24, 2017, the Supreme Court declared the right to privacy a fundamental right, a
ruling widely welcomed. But many transparency advocates also felt apprehension, fearing that
the right to privacy — meant to protect citizens from arbitrary state and corporate surveillance —
might be deployed first and foremost to shield authorities from scrutiny by citizens.

The Personal Data Protection Bill, 2018, drafted by the Srikrishna Committee, confirms these
concerns. The Bill identifies “personal data” as any data that directly or indirectly identifies a
person. It then calls for amending clause 8.1.j of the Right to Information (RTI) Act, 2005. The
clause currently exempts the following from disclosure: “information which relates to personal
information, the disclosure of which has no relationship to any public activity or interest, or which
would cause unwarranted invasion of the privacy of the individual unless the Public Information
Officer... is satisfied that the larger public interest justifies the disclosure. Provided that the
information which cannot be denied to the Parliament or a State Legislature shall not be denied
to any person.”

The Srikrishna Committee suggests amending this clause to authorise public information
officers, or PIOs, to deny information containing ‘personal data’, if they feel that such disclosure
is likely to cause harm to ‘the data principal’, and if such harm outweighs public interest. The Bill
defines ‘data principal’ as whoever the data relates to. This amendment may seem reasonable
on first reading, but for the practical experiences of RTI users in the past years.

The RTI Act’s core aim is to bring accountability by making available public records that disclose
the actions and decisions of specific, identifiable members of the political class and the
bureaucracy. The Data Protection Bill extends the cloak of ‘personal data’ over all such
information. It asks PIOs (now overwhelmingly appointed at junior levels) to weigh public interest
against the potential for harm to those identifiable in public documents. The Bill defines harm
expansively to include everything from blackmail and bodily injury to loss of reputation,
humiliation and “mental injury”. The Bill ignores that another key aim of the RTI Act is “containing
corruption”. By bringing corruption to light, dogged RTI users have served public interest and
caused ‘harm’, in terms of the Bill, to those exposed.

Further, most public records identify one or more persons. For instance, file notings identify
bureaucrats making decisions by their posts, or even initials/names; public records, such as
contracts awarded or clearances issued, identify specific private actors. Under the proposed
amendment, PIOs will be forced to test public interest versus potential for harm to multiple “data
principals” in just about every request that they handle, and this is a responsibility they will be
reluctant to take on. When nine judges of the Supreme Court are unable to frame the bounds of
privacy, can we expect PIOs to assess which information is private, and then weigh the potential
harm to individuals due to disclosure, guided all the while by public interest and the cause of
accountability?

The amended clause will chill the RTI Act, as PIOs will now have a strong legal ground to play
safe, and toss out RTI requests deploying an amended clause 8.1.j. In fact, this is already
happening on account of how the Supreme Court has perhaps inadvertently mangled the
privacy safeguard provided in the existing Section 8.1.j. The RTI Act currently provides an acid
test to help PIOs respond to requests: “Provided that the information which cannot be denied to
the Parliament or a State Legislature shall not be denied to any person.” This is a powerful
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proviso, also retained in the proposed amendment. It implies that PIOs can deny only that
information to applicants which they would deny to Parliament or State legislatures.

However, in Girish Deshpande v. Central Information Commission & Ors. (2012), a two-judge
Bench of the Supreme Court ignored this proviso and prior precedents in order to rule that the
assets and details about the performance of a public servant constituted personal information,
and were exempt from disclosure. This has set a precedent for subsequent court rulings and for
PIOs to indiscriminately expand the ambit of personal information, and reject RTI requests,
using clause 8.1.j. Recently, the Union Department of Personnel and Training denied
information about the mere number of IAS officers whose annual performance appraisal reports
were pending, as of 2017. The PIO cited clause 8.1.j and the 2012 SC ruling as grounds for
denial. In essence, the court has implicitly read down the powerful proviso above, prompting
PIOs to “profusely abuse” the privacy exemption in the RTI Act, as Central Information
Commissioner M. Sridhar Acharyulu has observed. According to Acharyulu, PIOs’ “misuse of
8.1.j is rampant”, and is reducing RTI to “a mockery.”

The government should be addressing these alarms raised by the Central Information
Commission, the RTI’s apex watchdog. The precedent created by Deshpande and its
widespread abuse by PIOs need to be corrected, to reaffirm the fundamental right to
information. Instead, the government is embarking on a project to legalise such ‘abuse’, by
diluting transparency in the guise of an amendment furthering privacy.

If the Bill is passed as is, and the RTI Act amended, it will deal a body blow to India’s hard-won
right to information. The Ministry of Information Technology is accepting public feedback on the
Data Privacy Bill until the end of September. Citizens should use this window to urge the
government not to amend the RTI Act.

Aniket Aga is faculty at Ashoka University. E-mail: aniket.aga.2016@gmail.com. Chitrangada
Choudhury is an independent journalist and researcher
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AADHAAR SURVIVES
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

The Aadhaar project has survived a fierce legal challenge. Ever since a nine-judge Bench
ruled unanimously last year that privacy is a fundamental right, opinion began to gain ground
that the unique identification programme was vulnerable in the face of judicial scrutiny. It was
projected by sceptics, detractors and activists as an intrusion on citizens’ privacy, a byword for a
purported surveillance system, a grand project to harvest personal data for commercial
exploitation by private parties and profiling by the state. But the government has staved off the
challenge by successfully arguing that it is essentially a transformative scheme primarily aimed
at reaching benefits and subsidies to the poor and the marginalised. Four of the five judges on a
Constitution Bench ruled that the law enabling the implementation of the programme does not
violate the right to privacy of citizens; instead, the project empowers marginalised sections and
procures dignity for them along with services, benefits and subsidies by leveraging the power of
technology.

In upholding the constitutional validity of Aadhaar and clarifying areas in which it cannot be
made mandatory, the Supreme Court has restored the original intent of the programme: to plug
leakages in subsidy schemes and to have better targeting of welfare benefits. Over the years,
Aadhaar came to mean much more than this in the lives of ordinary people, acquiring the shape
of a basic identity document that was required to access more and more services, such as birth
and death certificates, SIM cards, school admissions, property registrations and vehicle
purchases. A unique identity number, that could be availed on a voluntary basis and was
conceived to eliminate the rampant fraud in the distribution of benefits, had threatened to morph
— with the Centre’s tacit acceptance — into something that was mandatory for various aspects
of life. The judgment narrows the scope of Aadhaar but provides a framework within which it can
work. The majority opinion has sought to limit the import of the scheme to aspects directly
related to welfare benefits, subsidies and money spent from the Consolidated Fund of India.
Thus, controversial circulars and rules making it mandatory to link mobile phone numbers and
bank accounts to Aadhaar numbers have been declared unconstitutional. Section 57 of the
Aadhaar (Targeted Delivery Of Financial And Other Subsidies, Benefits And Services) Act,
2016, has been struck down to the extent that it authorised body corporates and individuals to
use the Aadhaar number to establish someone’s identity. Schools have been barred from
making the submission of the Aadhaar number mandatory to enrol children. A few other
provisions have been read down or clarified.

Watch | Aadhaar: Where's it required and where's it not?

In upholding Aadhaar, the majority opinion was not oblivious to the impact of disbanding a
project that has already completed much ground. For instance, relying on official statistics, the
majority favoured the scheme’s continuance for the sake of the 99.76% of people included under
it, rather than fret over the 0.24% who were excluded because of authentication failure. “The
remedy is to plug the loopholes rather than axe the project,” the Bench said. With enrolment
saturation reaching 1.2 billion people, the programme had acquired a scale and momentum that
was irreversible. It was perhaps this pragmatic imperative that led the majority to conclude that
the government was justified in the passage of the Aadhaar Act as a ‘money bill’, even though
under a strict interpretation this is a difficult position to defend, the Centre’s objective being to
bypass the Rajya Sabha, where it did not have a majority. The Court has addressed this issue
by accepting the government’s argument that Section 7, which enables the use of Aadhaar to
avail of any government subsidy, benefit or service for which expenditure is incurred out of the
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Consolidated Fund of India, is the core provision in the law, and that this makes it a ‘money bill’.
It has chosen to accept the technical arguments on the safety of the Aadhaar architecture and
the end-to-end encryption that underlies the transmission of captured biometric data to the
Unique Identification Authority of India. The majority opinion has looked at the larger picture
beyond the merits or demerits of the Aadhaar programme and the arguments for and against it.
It held that the Aadhaar Act passes the “triple test” laid down in the ‘Privacy’ judgment under
which there ought to be a law, a legitimate state interest and an element of proportionality in any
law that seeks to abridge the right of privacy.

In his dissent, Justice D.Y. Chandrachud argued that the Rajya Sabha’s authority has been
superseded and that this “constitutes a fraud on the Constitution” — a position that is impossible
to fault if one adopts a strict interpretation of what a money bill is. As a result of this
“debasement of a democratic institution”, he held the Aadhaar Act unconstitutional. He also
expressed his displeasure at the government passing a series of orders making Aadhaar
compulsory for various reasons, in defiance of interim orders from the Supreme Court. He
highlighted the biometric authentication failures that have led to denial of rights and legal
entitlements, and located the reason for such failures in the project’s inability to account for and
remedy flaws in its network and design. He ruled that denial of benefits arising out of any social
security rights is “violative of human dignity and impermissible under our constitutional scheme”.
Few would disagree with him in that “dignity and rights of individuals cannot be made to depend
on algorithms and probabilities”. Finally, it was the arguments in favour of benefits to the poor
and the practical consequences of abandoning the scheme that won the day. Aadhaar possibly
was simply too big to fail.
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Source : www.indianexpress.com Date : 2018-09-27

SHAPING DIGITAL DESTINY
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

Planning to buy a mid-range smartphone? Honor 9N is the notched beauty you need

After six years of litigation which included 38 days of hearing — next only to Kesavanand Bharati
case in 1973 — the Supreme Court’s five-judge Constitution Bench has given a landmark
judgment declaring Aadhaar as constitutional. Aadhaar has the distinction of being the world’s
largest biometric unique identity programme for empowering 130 crore people. But debates on it
have also brought to light issues concerning personal liberty, privacy and data protection. So, we
must first understand the circumstances under which the programme was started.

After more than six decades of Independence, 60 per cent of India’s 1.2 billion people did not
have a basic identity document. By and large local ID documents were used and they became
unrecognisable when a person crossed the boundaries of his home state. For example, a ration
card issued in Tamil Nadu wouldn’t be recognised in Delhi. That was perhaps why a majority of
the country’s population did not have a bank account. The first question to anyone who wanted
to avail a service — open a bank account, apply for a ration card or voter ID card, buy land or
take a loan for his small business or agriculture or apply for government benefits — would
invariably be: “Who are you?” Without an ID proof, it was virtually impossible for people to
answer this question. They often ended up being denied such services.

Unscrupulous people manipulated the system by creating ghost and duplicate entities and
usurped the benefits intended for the poor. It is well-known that only 15 paisa of each rupee
spent on welfare programmes reached the intended beneficiaries.

Against this backdrop, a technologically complex identity programme, then called the Unique
Identification (UID) Programme, was launched on a scale not known in human history. In 2016,
Parliament provided the legislative basis to Aadhaar by enacting the Aadhaar Act. In the last
eight years, the programme has turned out to be the world’s largest biometric identification
programme — it caters to one-sixth of the planet’s population. Indians can take pride for creating
such a sophisticated identity platform in such a short span of time

Aadhaar helped the government renovate the delivery system and ensure targeted, hassle-free,
direct, portable, real time, auditable delivery of services, benefits and subsidies, free of
middlemen. It is being used for distribution of foodgrains through fair price shops. Aadhaar has
led to the elimination of crores of ghost and duplicate ration cards and fake MGNREGS job
cards; it has checked frauds in pension payments and other government schemes including
those that benefit students. In the past three years, it has saved the government more than Rs
90,000 crore. The World Bank’s Development Report on Digital Dividends 2016 estimated that
the use of Aadhaar in all the Centre’s benefit and welfare schemes could save the government
over US $11 billion annually by reducing leakage, and through efficiency-related gains.

By directly connecting the state with the people, Aadhaar enhanced the government’s ability to
serve the citizens better. Unfortunately, this was projected as an increase in the state’s power
and led to Aadhaar being perceived as an instrument of state surveillance. India’s effort to
provide unique identification to people and digitise its citizen databases, public or private, was
mistaken as an exercise in the invasion of privacy. Its critics undermined the truth that Aadhaar
empowers the people, not the state.
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How can anyone claim state benefits funded by taxpayers’ money without identifying oneself?
The critics forgot that it was the state’s responsibility to identify the beneficiaries in order to make
sure that benefits reach those they were intended for. A section of people also perceived
Aadhaar as a tool of denial and exclusion. Some critics also raised questions about the efficacy
of Aadhaar technology. Others attempted to create technophobia by blowing out of proportion
certain risks such as the possibility of biometric cloning or the hacking of databases. Every
technology has some risks. A mature society must take measures to mitigate risks and not
abandon the technology.

The Supreme Court’s historic verdict has not only held Aadhaar to be constitutional but has
ruled that Aadhaar ensures dignity of individuals and empowers marginalised section of the
society. The Court has held that Aadhaar’s architecture does not create a surveillance state. It
has gone on to say that “the Aadhaar Act meets the concept of limited government, good
governance and constitutional trust”. The judgment has upheld the mandatory requirement of
Aadhaar for PAN cards and income tax returns. This is indeed a victory for Indians, particularly
the marginalised and underprivileged sections of the society.

Aadhaar will not only bring transparency in governance but will also cleanse the delivery system
of fakes and duplicates and check impersonation in multiple areas such as examination and
recruitment. It will help to curb tax evasion, money laundering, shell companies and benami
transactions and bring in financial discipline and greater tax compliance. It will continue to help
unite missing children with their loved near and dear ones. In a lighter vein, Bollywood would
have to abandon its oft-repeated scripts — like twins getting separated.

The judgment is in line with last year’s landmark privacy judgment and will set at rest many
debates, apprehensions, and controversies around Aadhaar. The safeguards and restrictions
mandated by the court on data security and usage by private companies will strengthen
Aadhaar. It will help ensure that no deserving beneficiary — whether a senior citizen, people
engaged in manual labour — is denied welfare for the lack of Aadhaar or a technical glitch.

The historic verdict is a victory for India and Bharat as it will shape our digital destiny. Aadhaar
will undoubtedly be a game changer for the poor and the country as a whole.
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AADHAAR VERDICT: HARBINGER OF UNCERTAINTY
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

Planning to buy a mid-range smartphone? Honor 9N is the notched beauty you need

An optimist would say that the Supreme Court’s verdict on the constitutionality of the Aadhaar
(Targeted Delivery of Financial and Other Subsidies, Benefits and Services) Act, 2016
(“Aadhaar Act”) and its use in various contexts has made everyone happy. It has struck down
some provisions of the Act, while upholding the scheme and praising it for its intended use and
benefits. It has limited Aadhaar’s use by the government in some contexts and the private sector
in all contexts. It has changed the law on the scope of judicial review of money bills, but
eventually upheld the Aadhaar Act as having been passed as a Money Bill.

A pessimist would say that the verdict has ensured that everyone is unhappy. The Centre
suddenly finds the clause allowing access to Aadhaar data for “national security” purposes
struck down as unconstitutional. Privacy advocates would be unhappy that the scheme
continues in the form it does and its wide use for all manner of welfare and benefits upheld.
Private parties which had built businesses around Aadhaar would be unhappy that their
business models will have to be entirely re-thought. And apart from saying that the Aadhaar Act
has been upheld as a money bill, the Court has not laid down the law on how to test other
dubious Money Bills.

Between the half-full and half-empty perspectives, there is the cold reality that this judgment has
upended the Aadhaar ecosystem and created far greater uncertainty — not just for citizens and
private entities, but also for governments. In as much as the Court has sung praises of the
Aadhaar scheme and its use in ensuring entitlements, it has left the field of what is permissible
and impermissible for the government unclear. For instance, while the SC has upheld the
linkage of the Aadhaar number to PAN under the Income Tax Act, it has held that Aadhaar
cannot be mandated for bank accounts, insurance products, et al under the Prevention of
Money-laundering (Maintenance of Records) (Second Amendment) Rules, 2017. What happens
if the Centre were to simply mandate PAN (as it already has) for some of these products? The
Court hasn’t adequately answered why an Aadhaar linked-PAN is less disproportionate than
simply linking one’s Aadhaar number with a bank account.

Likewise, Section 57 which allowed Aadhaar to be used by private entities on the basis of a law
or a contract has been struck down for being a violation of privacy. While this means that private
entities cannot demand Aadhaar as a condition of contract or under law, does that mean that a
private entity would be justified in refusing to accept Aadhaar as valid identity proof? Worse, the
Court seems to contradict itself when it seems to conflate all the uses of Aadhaar only with
eKYC authentication.

Perhaps the biggest fudge of the Court in the Aadhaar case relates to the money bill issue.
While Justice D Y Chandrachud unambiguously (and rightly) holds that the Aadhaar Act could
not have been passed as a Money Bill, the majority verdict splits the difference. The judgment is
right in so far as it holds that the decision of the Speaker to certify a bill as a money is subject to
judicial review, and is also right in setting aside past precedents that held to the contrary, it does
conclude that the Aadhaar Act has been validly passed as a Money Bill. This conclusion is
hinged almost entirely on Section 7 of the Act which links its use to welfare benefits paid out
from the Consolidated Fund of India. This, however, does not take into account the structure of
Article 110 (that defines a Money Bill).
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A Money Bill is one which has only provisions related to finance and spending by the
government. Incidental provisions are allowed in a money bill. But merely because one or two
clauses in a Money Bill are in the nature of spending clauses, the bill does not per se become a
Money Bill. The Court hasn’t explained in a principled manner as to why the Aadhaar Act is a
Money Bill. Clever lawyers who wish to parse this judgment will be able to come up with equally
contradictory findings on what is and what isn’t a money bill. There are challenges pending to
the provisions regulating tribunals passed as a “Money Bill” and under the Court’s scrutiny. We
might have to wait for judgment in that matter for a nuanced answer to this vexing question.

The final hearings on Aadhaar were the second longest in the Supreme Court’s history — after
the Kesavananda Bharati verdict. What should have been expected perhaps was a definitive
judgment that puts to rest all the legal and constitutional questions over Aadhaar, gives clarity to
citizens and governments alike on the boundaries of the right to privacy, identity, welfare and
dignity. We did not get that.
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A FINE BALANCE
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

Planning to buy a mid-range smartphone? Honor 9N is the notched beauty you need

A five-member Constitution bench of the Supreme Court led by Chief Justice Dipak Misra has
delivered a sensitive ruling on the constitutionality of Aadhaar, which upholds both the
government’s need to deliver targeted welfare for empowerment and rapid development, and the
privacy concerns of citizens. The court has reverted Aadhaar back to an instrument of welfare
and closed off the possibility of expanding it to feed the rapacity of data miners, or to satisfy the
unhealthy curiosity of governments about the private affairs of citizens. The Court has done the
due diligence that should have been performed by Parliament. The government, which had
rushed the Aadhaar Act through as a money bill, laid itself open to restraint by its own
stratagem. In essence, the court has ruled that Aadhaar will be required to avail of services
which draw upon the Consolidated Fund of India, but cannot be made mandatory for any other
purpose. In all other cases, prior ID documents which were accepted by the Unique Identification
Authority of India (UIDAI) will remain acceptable. The sole exceptions to the principle are direct
taxation, for which Aadhaar must be linked to PAN cards, and matters of national interest, in
pursuit of which data can be shared, but safeguards have been tightened. Commercial entities
cannot collect or access Aadhaar data, and metadata must be stripped from transactions in
which Aadhaar is quoted.

That is the substance of the majority ruling read by Justice A K Sikri, but the dissenting note filed
by Justice D Y Chandrachud is of equal importance. Dissent is generally for future jurists to
ponder but in this case, it also serves an immediate purpose. Chandrachud has reminded the
government that deviation from legislative propriety invites the wrath of the law. He had sought
the annulling of the Aadhaar legislation as wholly unconstitutional, since it should not have been
piloted as a money bill. This robbed the Rajya Sabha of decisive agency, and did not comply
with the definition of a money bill under Article 110 of the Constitution. Given that Aadhaar has a
functioning ecosystem developed at public expense, razing it entirely on account of weak
foundations may have been self-defeating. But the dissenting note serves as a powerful warning
to governments which may seek to short-circuit Parliament in the future. And it ensures that a
question mark will hang over the Aadhaar Act until it is re-examined and amended, following a
robust discussion, by Parliament.

While maintaining the unique value of Aadhaar for authentication, the court has recognised
every concern raised about its ecosystem, and sifted the grain from the chaff. No room remains
now for childish Twitter challenges and raucously politicised TV debates, which had confused
the picture beyond recognition. The debate about Aadhaar security has focused on an irrelevant
question: Has UIDAI’s silo been breached? The government had responded with the
preposterous argument that it was stored behind thick walls, as if it were a jewel in the Tower of
London. It sidestepped the uncomfortable fact that data had been leaked repeatedly by
government agencies which use Aadhaar numbers, and commercial entities which are part of
the ecosystem had become a security risk. By disbarring private or commercial entities like
banks and service providers from collecting Aadhaar data, the court has reassured the public.

However, much remains to be clarified. What will be the fate of data which citizens have already
shared with private entities? Will they have to file suit individually to have it permanently
deleted? Besides, it may be recalled that while the legal validity of Aadhaar remained undecided
by the courts, it was made indispensable in practice by both governments and private agencies
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eager to collect data. This month, the Delhi government sought the Aadhaar data of the parents
of schoolchildren, correlated with their educational qualifications. Now, it is no longer mandatory
for school admission or tests like NEET. Aadhaar had also become mandatory for property
transactions, and it had become impossible to open a bank account, apply for a credit card, or
get a mobile connection without it. Such coercive imposition of Aadhaar was de facto rather than
de jure, but it flourished nevertheless. The danger of coercion in such grey areas must be
flagged for future reference.

Aadhaar earned much bad will when the poor and marginalised, for whose benefit it was
created, were denied basic rights on authentication failure. Deaths have resulted from the
violation of the right to food, and activists have complained that access to MGNREGA work was
reduced. These came to national attention because Aadhaar had impacted the middle and
upper classes, and now the Court has directed that no deserving person can be denied. But now
that the concerns of the upper echelons are addressed, their attention must not be withdrawn
from the effects of Aadhaar on the poor. They, too, have the right to privacy, which the Aadhaar
ecosystem must honour in operation.

This was the second-longest hearing in the Supreme Court, after the Kesavananda Bharati case
which established the doctrine of the basic structure. Apart from the many practical steps taken,
the broad principles which emerge are that an intrusive, coercive government is not welcome,
that the right to privacy and sovereignty over personal data cannot be taken lightly, that Aadhaar
is a marker of identity and dignity for the marginalised, and that citizens cannot be viewed with
suspicion by default. These will exert a powerful cautionary influence beyond the limited
question of Aadhaar.
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“It is better to be unique than the best. Because, being the best makes you the number one, but
being unique makes you the only one.” — Justice A K Sikri in the introduction to the majority
opinion, writing for Chief Justice Dipak Misra, himself and Justice A M Khanwilkar.

Last year, the Supreme Court held that the right to privacy is a fundamental right protected as an
intrinsic part of the right to life and personal liberty. Today, the Court has ruled that the Aadhaar
framework is in consonance with constitutional provisions, including the right to privacy. This
judgment is an endorsement of the years of hard work that have gone into developing Aadhaar.

Long before the petitioners moved the Supreme Court or activists weighed in with their opinions,
Nandan Nilekani, the then chairman of Unique Identification Authority of India (UIDAI), on May
18, 2010, highlighted the requirement for a comprehensive data protection law to the prime
minister. Recently, a committee headed by Justice Srikrishna submitted its report and a draft law
to the government.

Right from the initial days, without a dither and without waiting for a mandate forced upon it by
someone else, UIDAI decided to bake security and privacy requirements into the design of
Aadhaar. It adopted state-of-the-art data protection technologies and the principles of privacy by
design, which makes Aadhaar inherently resistant to any breach. This foresight has helped
UIDAI overcome the legal hurdles that may have otherwise stymied this pioneering initiative.

The Court has found that data collected by UIDAI is minimal and there are adequate safeguards
in maintaining the data securely within itself. It has also determined that Aadhaar doesn’t
enhance the capability of the state to mount surveillance of its citizens. These should be
reassuring words for the common citizen who would like to freely use Aadhaar for accessing
government benefits and services.

The Court has pointed out that the citizens have socio-economic rights that arise from human
dignity itself. Indeed, every citizen has a right to identity, and all citizens have a right to efficiency
in the delivery of government services, whether they are the beneficiaries of such services or
not.

The detractors of Aadhaar have often argued that citizens get excluded from their entitlement
because of difficulties in biometric authentication. But the Court hasn’t found evidence of greater
exclusion with use of this technology. Therefore, using compelling state interest as the yardstick,
it has determined that the government is within its rights to ask for Aadhaar authentication while
granting benefits or where there is a need to uniquely identify the citizen, for example, in filing
income tax returns.

In a democracy, legal challenges are welcome. They test the validity of actions on the
touchstone of constitutional rectitude. They provide assurance to everyone, including the
sceptics, that the way forward is based on law and meets constitutional guarantees. It is often
the case, paradoxically, that everyone declares victory when the highest court of the land
pronounces a definitive judgment. In my opinion that is entirely appropriate, and constructive.
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Important judgments of the highest court are seldom one-sided because the issues they deal
with are too complex to be treated in a binary manner. They point out what is legitimate and
what isn’t. They draw the line and previous adversaries are free to shift their position, if they left
themselves some wriggle room, and get on the right side of the law.

Personally, this is an important judgment on two counts. It validates years of hard work put in by
a team of pioneers, with whom I had the privilege to work. And it also endorses the use of
technology in governance to empower and benefit the common man.

This judgment, because it is final, now unlocks the benefits of an easy-to-use, digital identity for
our citizens, especially those who are poor and marginalised. There can be no greater
satisfaction for a public servant, who has played some part in building this digital infrastructure,
than witnessing this happen.

The team that conceptualised and executed the project at UIDAI has often received brickbats in
the recent times. How I wish we could be together this evening, to kick off the shoes and reflect
upon life with a sense of satisfaction!
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By a majority of 4:1, the Supreme Court (SC) has upheld the validity of the architecture of the
Aadhaar ecosystem. At the same time, the majority has struck down the requirement of insisting
on Aadhaar for several activities, which had nothing to do with obtaining subsidies, benefits or
services. For example, it was made mandatory to link all mobile phones with the Aadhaar
number but this has been held to be invalid and no telecom company can now insist on
furnishing the Aadhaar number to either get a new SIM card or to continue the use of the
existing mobile number.

In another shocking development, the Prevention of Money-Laundering Rules were amended to
make it mandatory for linking every bank account with the Aadhaar number. Thus, more than a
billion bank accounts were required to be linked and it was actually done in more than half the
number of total bank accounts. This was an extremely disproportionate step that caused
enormous hardship because several bank accounts were completely blocked where the
Aadhaar number had not been linked. Individuals like pensioners, retired Army personnel, and
teachers who had bank accounts for several decades were suddenly asked to link the Aadhaar
number with the threat of the bank completely shutting down their accounts. Mercifully, the SC
has struck down this absurd requirement. The linking of Aadhaar with PAN card has been
upheld although the reasons for so doing require examination.

Section 7 of the Aadhaar Act made it mandatory to furnish the Aadhaar number to enable Indian
residents to get subsidies, benefits or services that are funded out of the Consolidated Fund of
India. Only 52 per cent of Indians enjoy such subsidies but, by a series of notifications and
executive orders, the Aadhaar Act became mandatory for almost every human activity. A birth
certificate would not be granted without the Aadhaar number nor could a dead relative be
cremated without this number. No child could be admitted to a nursery school, a student could
not write his +2 examination or a medical entrance test without this number. The net result was
that from birth to death and from dawn to midnight, every human activity required production of
the other card. Indeed, one could not even get a ticket to pray at the Tirupati temple without this
number.

An unfortunate and regrettable facet of this case is that the SC, in a series of orders, had
directed that the Aadhaar number should not be made mandatory except for six essential
services and the attorney general had assured the Court that Aadhaar would be voluntary and
nobody would be compelled to take this number. Despite this assurance and the directions of
the SC, the Aadhaar number was made mandatory for all activities and this was clearly in
violation of the orders of the Court. However, the majority has held that this would not be treated
as a contempt and it would be necessary to read the judgment in detail to ascertain how the
directions of the SC could be flouted with absolute impunity.

The majority decision has also made it clear that the creation of metadata and its analysis would
not be permitted. Authenticated data cannot now be stored for more than six months and several
directions have been issued to enhance data protection. Another major relief is that the Aadhaar
number cannot be used by private corporations and the state cannot enter into any contract with
such companies for the sharing of data.
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Subsidies, benefits and services were being given to various sections of society on the basis of
different identification. Thus, the Public Distribution System (PDS) was operated on the ration
card system, pensions were given on the basis of family pension cards and so on. After the
Aadhaar card was issued, the benefit would not be given except on production of the Aadhaar
card. In other words, the Aadhaar number effectively invalidated all other forms of identity. The
SC has now pointed out that important benefits cannot be denied merely because the Aadhaar
number is not available or the fingerprints of an individual do not match. He should have the
option of producing alternative methods of identity, and get the benefits he is statutorily entitled
to.

A major ground of challenge was that the Aadhaar Act was wrongly passed as a Money Bill.
Under the Constitution, a Money Bill must have only matters relating to finance and taxation.
The peculiar feature of a Money Bill is that it is passed only by the Lok Sabha and Rajya Sabha
can only make recommendations which can be completely ignored by the lower house. The
Aadhaar Act, according to the petitioners, was not a Money Bill and should have been
introduced as an ordinary bill and properly passed in the Rajya Sabha as well. The dissenting
decision of Justice D Y Chandrachud has elaborately discussed this point and held that the
Aadhaar Act was not a Money Bill and that the law had to be struck down on that score alone.
The majority, however, has held the Aadhaar Act to be a Money Bill although the reasons for so
holding are not clear and one would have read the detailed judgement to understand how a law
which had almost nothing to do with either finance or taxation could be passed as a Money Bill.

In the end, the judgement comes as a major relief for millions of Indians and the insistence of
this number for all daily activities now comes to an end. It remains to be seen as to how the
government implements various directions and suggestions made by the Supreme Court,
particularly in the context of data protection, surveillance and respecting the privacy of an
individual.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.livemint.com Date : 2018-09-27

AADHAAR VERDICT: MANY CHALLENGES STILL
REMAIN
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A retired judge, multiple Magsaysay award recipients and a retired army major general, among
others, became unlikely allies in the fight against Aadhaar at the Supreme Court. The
constitutional challenge against Aadhaar also led to the landmark judgment in 2017 on the Right
to Privacy.

Only one judge was common between the Right to Privacy judgment and the judgment on the
constitutional validity of Aadhaar—Justice D.Y. Chandrachud. He held the entire Aadhaar
project to be unconstitutional on multiple grounds, including for violation of privacy.

However, a majority of four judges held that the Act and the national biometric identity project
was constitutional by and large, and allowed the mandatory collection of biometrics by the
government.

Effectively, it also allowed the government to force us to provide our Aadhaar numbers to
receive subsidies (though not for rights, which they unfortunately see as distinct), or for
purposes that meet the three-fold “legality-necessity-proportionality” test, which mandatory
linking of Aadhaar with PAN apparently does. The majority opinion written by Justice A.K. Sikri,
however, does fundamentally change Aadhaar.

The Congress has long accused the Bharatiya Janata Party-led National Democratic Alliance of
changing the mandate of Aadhaar from a welfare-delivery aid and turning it into a gargantuan
mass surveillance machine by linking it to everything and allowing even private parties to
demand your Aadhaar number.

However, there is no function-creep. Such uses of Aadhaar were envisioned even in November
2009, when a 40-page “working paper”, which was marked “confidential”, was circulated to the
participants of a workshop held by the then-nascent UIDAI. Aadhaar, from the very beginning,
even when it was “UID”, had always been envisioned as an “identity infrastructure” project,
which the state as well as the private entities could use, and which other IDs can be built on top
of.

This vision of Aadhaar has been severely curtailed by the Supreme Court. The majority opinion
makes it clear that Aadhaar may only be used by the government, and not by private parties,
although the way the justices have chosen to do that, by reading down Section 57 of the
Aadhaar Act, is not, in this author’s view, ideal.

In a way, the UIDAI seems to have made peace with this even before the judgment came out.
The Justice B.N. Srikrishna Committee, which had UIDAI’s chief executive officer as a member,
had recommended amendments to the Aadhaar Act, which would have had a similar effect of
preventing private parties from authenticating people’s identities by asking the UIDAI.

There are many challenges that still remain. First, is the impact of mandating Aadhaar on the
poor: Rather than enabling easier access, it ends up harming them by denying them their rights.
The second is that of privacy. We need a strong data protection law that prevents the
government and private parties from non-consensually using Aadhaar—the Justice Srikrishna
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recommendations provide a good starting point for that. Lastly, the risks of a nation- or state-
wide biometric database remains. They could treat de-duplication as a one-time exercise, and
seek to improve birth registration and use birth certificates as a way of ensuring uniqueness of
ID. That way, governments could destroy their biometric databases, yet still keep a unique
national ID.

Pranesh Prakash is an Affiliated Fellow at the Yale Law School’s Information Society Project.
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COMMUNICATIONS POLICY-2018
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Cabinet

Cabinet approves National Digital Communications Policy-
2018

To connect, propel and secure India

Universal broadband connectivity at 50 Mbps to every
citizen

Provide 1 Gbps connectivity to all Gram Panchayats

Ensure connectivity to all uncovered areas

Attract investments of USD 100 Billion in the Digital
Communications Sector

Posted On: 26 SEP 2018 4:03PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Shri Narendra Modi has  approved the National
Digital Communications Policy-2018 (NDCP-2018) and re-designation of the Telecom
Commission as the "Digital Communications Commission”.

 

Impact:

 

The NDCP-2018 envisions supporting India's transition to a digitally empowered economy and
society by fulfilling the information and communications needs of citizens and enterprises by
establishment of a ubiquitous, resilient and affordable digital communications infrastructure and
services. 
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The ‘Customer focused’ and ‘application driven’ NDCP-2018 shall lead to new ideas and
innovations, after the launch of advanced technology such as 5G, IOT, M2M, etc. which shall
govern the telecom sector of India.

 

Objectives:

The key objectives of the policy are:

 

Broadband for all;i.
Creating four million additional jobs in the Digital Communications sector;ii.
Enhancing the contribution of the Digital Communications sector to 8% of India's GDP from
~ 6% in 2017;

iii.

Propelling India to the Top 50 Nations in the ICT Development Index of ITU from 134 in
2017;

iv.

Enhancing India's contribution to Global Value Chains; andv.
Ensuring Digital Sovereignty.vi.

 

These objectives are to be achieved by 2022.

Features:

The policy aims to

Provide universal broadband connectivity at 50 Mbps to every citizen;●

Provide 1 Gbps connectivity to all Gram Panchayats by 2020 and 10 Gbps by 2022;●

Ensure connectivity to all uncovered areas;●

Attract investments of USD 100 billion in the Digital Communications Sector;●

Train one million manpower for building New Age Skill;●

Expand IoT ecosystem to 5 billion connected devices;●

Establish a comprehensive data protection regime for digital communications that
safeguards the privacy, autonomy and choice of individuals

●

Facilitate India's effective participation in the global digital economy;●

Enforce accountability through appropriate institutional mechanisms to assure citizens of
safe and

●

Secure digital communications infrastructure and services.●

 

Strategy:

The policy advocates:-

Establishment of a National Digital Grid by creating a National Fibre Authority;i.
Establishing Common Service Ducts and utility corridors in all new city and highway roadii.
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projects;
Creating a collaborative institutional mechanism between Centre, States and Local Bodies
for Common Rights of Way, standardization of costs and timelines;

iii.

Removal of barriers to approvals; andiv.
Facilitating development of Open Access Next Generation Networks.v.

Background:

As the present world has entered the era of modern technological advancements in the Telecom
Sector such as 5G, loT, M2M etc., a need was being felt to introduce a 'customer focused' and
'application driven' policy for the Indian Telecom Sector, which can form the main pillar of Digital
India by addressing emerging opportunities for expanding not only the availability of telecom
services but also telecom based services.

 

Accordingly, the new National Digital Communications Policy - 2018 has been formulated, in
place of the existing National Telecom Policy-2012, to cater to the modern needs of the digital
communications sector of India.

*****

NW/AKT/SH

(Release ID: 1547309) Visitor Counter : 605

Read this release in: Marathi , Bengali , Gujarati , Tamil
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DELETING BIOMETRIC DATA IS DIFFICULT
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

Though the majority opinion in the Aadhaar verdict is silent on deleting biometric data already
collected by phone companies, Justice D.Y. Chandrachud’s direction to do so will open a
Pandora’s box, if implemented.

The Constitution Bench on Wednesday was unanimous in declaring that seeding of Aadhaar
with SIM cards was unconstitutional.

However, even as the majority judgment written by Justice A.K. Sikri restricts itself to a
paragraph on the issue of Aadhaar-SIM linkage, Justice Chandrachud, the dissenting judge on
the Bench, goes a step ahead to say that whatever data collected so far by service providers
should be deleted forthwith.

A Pandora’s box

Justice Chandrachud’s direction may open a Pandora’s box for future litigation, experts say.

Justice Sikri, writing for himself, Chief Justice Dipak Misra and Justice A.M. Khanwilkar, was
silent on the status of personal data collected by service providers so far even as the court was
deciding the very validity of the Aadhaar scheme.

The bone of contention is the circular issued by the Department of Telecommunications on
March 23, 2017, mandating the linking of mobile numbers with Aadhaar. The petitioners said the
circular was illegal and unconstitutional.

“Circular dated March 23, 2017 mandating linking of mobile number with Aadhaar is held to be
illegal and unconstitutional as it is not backed by any law and is hereby quashed,” Justice Sikri
held. But Justice Chandrachud said the “conflation of biometric information with SIM cards
poses grave threats to individual privacy, liberty and autonomy”.

Sign up to receive our newsletter in your inbox every day!

Please enter a valid email address.

Our existing notification subscribers need to choose this option to keep getting the alerts.
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FINDING AN EQUILIBRIUM
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Although conceived and executively implemented during the UPA-2 regime, the project got
coercive statutory backing only during the NDA regime, in 2016.   | Photo Credit: Reuters

A thicket of Aadhaar litigation has now ended with the decision of a five-judge Supreme Court
Bench comprising the Chief Justice of India Dipak Misra and Justices A.K. Sikri, A.M.
Khanwilkar, D.Y. Chandrachud and Ashok Bhushan, which had reserved its order on May 10,
after a marathon 38-day hearing. The right to privacy was won in K.S. Puttaswamy v. Union of
India (2017), but that nine-judge Bench had left open the question of Aadhaar: whether the
“national security” perspective (the vital role of surveillance to curb terror and prevent money
laundering and crime financing) and “social welfare state” perspective (Aadhaar ensured that
subsidies went to the right people) provided constitutional grounds for “reasonable restrictions”
(reasonable because non-arbitrary).

Although conceived and executively implemented during the UPA-2 regime, the project got
coercive statutory backing only during the NDA regime, in 2016. The Aadhaar Act has now been
upheld, and Aadhaar is mandatory for all government benefits, as somewhat narrowly re-crafted
by the majority. “[A]nnoyance, despair, ecstasy, euphoria, coupled with rhetoric, [were] exhibited
by both sides”, but Justice Sikri rightly stressed the “posture of calmness”; the political fallouts of
a decision, even in an election year, cannot be a matter for judicial concern.

The court examined only whether the entire scheme was constitutionally valid under the nine-
judge Bench enunciation of the right to privacy and whether the decision of the Speaker of the
Lok Sabha to pass the Aadhaar Act as a Money Bill was declared so “final” by the Constitution
as to exclude even the jurisdiction of the apex court.

Whether this decision disappoints those who had high expectations or remains enigmatic on key
aspects is a question which will be debated for long. But clearly the majority disappoints with the
lack of constitutional scrutiny on the finality of the Speaker’s decision on what amounts to a
Money Bill under Article 110(3) of the Constitution.

Aadhaar gets thumbs up from Supreme Court

No one doubts the high constitutional status of the Speaker, but a very expansive view suggests
that any bill which involves recourse to Consolidated Fund of India is a Money Bill and the
finality of the Speaker’s decision is virtually unchallengeable. The other view is that the Speaker,
like all constitutional functionaries, is bound to exercise the discretion reasonably; purposive as
well as strict pragmatic scrutiny carrying “lethal emanations” from Article 14 and 21 must ensue
when a large number of bills are tagged with Money Bills. This is dangerous because it removes
the rationale for bicameral legislatures, because the Constitution does not foreclose the Rajya
Sabha’s collective right to meaningfully deliberate legislative change. The Constitution is not a
political tactic, it is not a mere ‘play thing’ of a special majority as Justice M. Hidayatullah said in
Sajjan Singh v. State of Rajasthan (1965), laying the foundations of what became the doctrine of
basic structure and essential features. Perhaps, T.S. Eliot’s words regarding Shakespeare
remain apt for constitutional interpretation: “…if we can never be right, it is better that we should,
from time to time, change our way of being wrong”.

But the majority led by Justice Sikri gives a short shrift to the finality argument. Both Justice
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Chandrachud and Justice Bhushan refer to a set of decisions which subject ‘finality’ to judicial
review and even the basic structure but Justice Bhushan while ruling that the decision of the
Speaker is not “immuned [sic] from Judicial Review” still takes the view that the Speaker’s
decision “does not violate any constitutional provision, hence does not call for any interference in
this proceeding”.

Justice Chandrachud fully dissents and holds the law invalid as a “fraud on the Constitution”,
that is a colourable exercise of constitutional power. He maintains that the “notion of absolute
power” is anathema to the Constitution and that there is need to “liberate its founding principles
from its colonial past”. Its purpose cannot be to shield an excess of power from being questioned
before the court, nor to clothe a high functionary with utter impunity.

Full text of Supreme Court’s verdict on validity of Aadhaar

Memorably, he says that the “ultimate test” is whether the ouster of “judicial review is designed
to achieve a constitutional purpose” that “meets the test of functionality, assessed in terms of a
constitutional necessity”. Pointedly, Justice Chandrachud says: “In the seventh decade of the
republic, our interpretation of the Constitution must subserve the need to liberate it from its
colonial detritus.” Accordingly, he holds that the decision to give the Aadhaar Bill the status of a
Money Bill violates the principle of bicameralism, declared as a part of basic structure, and an
aspect of federalism and entails a “debasement of a democratic institution” which “cannot be
allowed to pass. Institutions are crucial to democracy. Debasing them can only cause a peril to
democratic structures”. Why was the majority not persuaded by the Chandrachud dissent is a
question that will for long haunt those who prize democracy and rule of law values as essential
for the future of putting the Constitution to work.

Perhaps, a salient reason for the majority decision is to be found in ‘balancing’ interests under
the ‘proportionality test’: simply put, any conflict of interest requires balancing, keeping in view
constitutional first principles and its vision, values, and the mission. In Justice Sikri’s dexterous
judicial hands, this leads to many welcome invalidations and dilutions of some important
sections of the Act (like non-application of the Act to situations where no direct benefits are
claimed by beneficiaries, minimal data sharing, prohibitions on corporates from acquiring
metadata, of opting out of children when they attain majority, and equality of esteem for other
means of identification when Aadhaar is not available). But on the main aspect whether the right
to privacy is violated, there is now posited a conflict with privacy and dignity, which only
‘harmonious construction’ may reconcile. Their Lordships also felt that some loss of privacy is
constitutionally permissible to achieve the public good to the “marginalised sections of society”
and there was a collective right to privacy which may override the individual right.

Apart from the fact that the right to privacy decision foregrounds privacy and regards dignity as
an integral aspect of privacy, the majority opinions ignore the message of the great sociological
jurist Roscoe Pound, who developed the theory of law as an ad hoc balancing of the interests —
sacrificing some, and supporting others for the time being — justified only when interests in
conflict are put on the same plane (inter-translatability); the tasks of balancing begin only when
all interests are translated as individual, social, or public. True, the “sanctity of privacy lies in its
functional relationship with dignity”. But this relationship is “functional” only when “undue
intrusion” into the “autonomy on the pretext of conferment of economic benefits” is avoided.
Surely, there are other ways to achieve privacy and autonomy save the mandatory and
ubiquitous Aadhaar number?

The majority decision offers a harmonious construction, but the dissenting opinion shows why
this is not the only or necessarily the best way. Do the ways of upholding the Aadhaar also open
the floodgates of being constitutionally nir-aadhaar?



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Upendra Baxi is Emeritus Professor of Law, University of Warwick, and Delhi, and Distinguished
Professor of Law, NLUD, Delhi
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MESSAGE FROM A VERDICT
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

Planning to buy a mid-range smartphone? Honor 9N is the notched beauty you need

As we continue to analyse the Aadhaar judgement, we are faced with a peculiar situation in
which both the petitioners and respondents are claiming a qualified victory. In the maelstrom of
public opinion, there is one message — the fight is not over yet. There is every reason to
anticipate further executive and legislative actions that spill over into challenges in court. These
will be through changes in the Aadhaar Act and other laws, as well as through the introduction of
a comprehensive privacy and data protection law. On both, this judgment of five judges which
splits into three opinions, with a majority authored by Justice A K Sikri supported by Justice
Ashok Bhushan and a dissent by Justice D Y Chandrachud, hold important lessons.

Immediate government measures may include breathing life into the mandatory linking of
Aadhaar with mobile and bank services as well as permitting its use by private entities — all of
which have been struck down by the Supreme Court. While such devices may be achieved by
executive action, a firmer foundation in legislation will be necessary as indicated by the
judgment. But beyond the absence of a credible underlying law, the reasoning of the majority
opinion of Justice Sikri also sets important parameters.

READ | Supreme Court gives Aadhaar some privacy

This second-stage scrutiny that utilises the constitutional doctrine of proportionality is most
clearly reasoned when the court strikes down the mandatory linking of bank accounts with
Aadhaar. It states, “making the requirement of Aadhaar compulsory for all such and other
persons in the name of checking money laundering or black money is grossly disproportionate”.
Hence, a similar reasoning would extend even to compulsory mobile linking, as and when it is
required, even if done by an act of Parliament. Even going by the majority judgment in isolation,
there is a requirement to tailor the use of Aadhaar; the pre-judgment position of a universal,
mandatory link to every conceivable service has become constitutionally untenable. Similar
requirements will be necessary for any legal authorisation for the use of Aadhaar by corporate
bodies. They will need to be on the basis of a law that clearly states its purpose, with specific
limitations and safeguards — mere executive notifications for universal linkages or mandatory
use will just not do.

The other area where a legislative agenda has been set is with regard to a comprehensive
privacy law. While the majority judgment does seem to go into the specific issues of the
compliance of the Aadhaar project with data protection principles such as data minimisation and
purpose limitation, such principles are premised on a powerpoint presentation made by the
UIDAI CEO, A B Pandey to the Court. These are factual determinations, which required an
independent examination by a regulatory body such as a privacy commission. Further, the
majority also makes a mistake by repeatedly commending the pending processes of the Union
government to enact a data protection law as recommended by the Justice Srikrishna
committee. At moments it almost seems, that despite the caveats of the judgment, the Court is
agreeing with the formulation of the Draft Bill of the Srikrishna Committee, which has come in for
intense criticism.

Even as a matter of propriety, the draft bill was submitted to the government long after
arguments had been completed and the judgment was reserved — it should not have been a
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matter of consideration for the court. This becomes important as such an opportunity would have
permitted the petitioners to challenge the provisions of the draft bill and the recommendations of
the committee that many claim are fundamentally misaligned with both individual and public
interests. The demand for a comprehensive and a strong privacy law becomes greater with each
passing day. Here, Justice Chandrachud while noting the urgent need for an independent
statutory body to ensure the protection of personal data that can oversee the UIDAI, issues a
stark warning by stating, “the invisible threads of a society networked on biometric data have
grave portends for the future. Unless the law mandates an effective data protection framework,
the quest for liberty and dignity would be ephemeral as the wind”.

This forces us to ask: What should the approach be when the Aadhaar Act is amended or other
laws regulations related to data protection framed? Should the exercise rest on the desire to
restore the mandatoriness and power of the project, or should it be about addressing the
concerns which lead to a diverse set of petitioners approaching the Supreme Court? One hopes
that the government does not approach the issue of reforms to the Aadhaar project from the
narrow lens of a recalcitrant private litigant.
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OPINION
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

Retired Justice K.S. Puttaswamy has provided a rich vein of jurisprudence for future courts to
mine. His petition in 2012 was the foundation of the Supreme Court’s (SC’s) recognizing a
fundamental right to privacy last year and reading down Section 377 of the Indian Penal Code
earlier this month. Now, it has led the SC—in what is in many ways is a sequel to the right to
privacy judgement—to finally sign off on the Aadhaar programme, albeit a truncated version.

Few issues have generated more heat and light in recent years. Writing the majority opinion,
Justice A.K. Sikri has cut through the accusations and counter-accusations pithily: “Howsoever
benevolent the scheme may be, it has to pass the muster of constitutionality.” The SC’s answer
to this is a strange one in some ways. On the whole, the majority opinion arrives at the correct
conclusion. But it makes missteps along the way. On the other hand, Justice D.Y. Chandrachud,
writing the lone dissent, makes several telling points that should help guide future debates about
Aadhaar’s implementation. This is unsurprising; he has racked up a series of impressive rulings.

Aadhaar infringes the fundamental right to privacy. There can be no reasonable argument
against this. Although there are several other aspects of Aadhaar that the judgement has
examined, the core issue is thus one of proportionality: Is the extent of the infringement
proportionate with the goal of the Aadhaar legislation?

Among the different flavours of judicial review, the ‘strict scrutiny’ standard, originating in US
courts, is the sternest. It is generally reserved for assessing legislation that is
discriminatory—reservation laws, for instance. But it can also be used to assess other
infringements of fundamental rights. Its recent high points notwithstanding, the SC has a patchy
record when it comes to protecting these rights. Employing the strict scrutiny standard, which
demands that compelling governmental interest be proved, would have established a healthy
precedent. Instead, Sikri has gone with the most lenient standard, “just, fair and reasonable”.
This is not surprising; the same standard was used in Justice K. S. Puttaswamy (Retd.) and Anr.
vs Union Of India And Ors last year when reading the fundamental right to privacy into the
Constitution. It is, however, disappointing.

The ruling finds that Aadhaar passes the proportionality check—but only by lopping off chunks of
it as it exists today and tightening its provisions to prevent misuse or unnecessary use of citizen
data. This is to the good. This newspaper has supported Aadhaar but cautioned against its
mission creep. Using it to deliver essential subsidies and benefits that draw upon the
Consolidated Fund of India is one thing. Tying it to everything from mobile phone connections to
bank accounts is another. Aadhaar was not conceived of as a means for making it easier for the
government to track financial activity or kickstart a fintech boom. It has been disheartening to
see it metamorphize into exactly that.

This retrofitting has allowed the majority opinion to justify the Aadhaar (Targeted Delivery of
Financial and other Subsidies, benefits and services) Act, 2016 being passed as a money bill. If
this bit of chicanery hadn’t taken place, the mission creep may not have happened to the extent
it did. Chandrachud’s calling out the government for this in his dissent is not unreasonable.
Likewise, his criticism of the government’s pushing ahead with Aadhaar in ways that ran counter
to the Supreme Court’s interim orders while the matter was sub judice. As he puts it, “If
governments or citizens were allowed to ignore judicially enforceable directions, that would
negate the basis of the rule of law.”
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He is too harsh, however, in finding that Aadhaar doesn’t pass the test of proportionality
because “The state has failed to demonstrate that a less intrusive measure other than biometric
authentication will not subserve its purposes.” Such a counterfactual is difficult to prove one way
or the other. At any rate, the long and well-documented history of leakages and corruption in the
country’s subsidies and benefits regime shows that the less intrusive measures that have been
tried so far have had glaring gaps.

The Aadhaar initiative has been viewed through the lens of political partisanship almost since
inception. This has led to an arrogance in its implementation as a pushback against the attacks
on it. The rulings—both majority and dissent—show that such heedlessness is dangerous.
Plenty of questions remain, from data security to the issue of marginalized individuals being
excluded and suffering for it. As Chandrachud has put it, “Constitutional guarantees cannot be
subject to the vicissitudes of technology.” Safeguards, not bluster, are needed. And what of the
Aadhaar data already with banks, telecom companies and others who are no longer authorized
to use it?

Aadhaar has won the Supreme Court battle. Now it must get back to basics.

Did the Supreme Court get it right? Tell us at views@livemint.com
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SH. RAVI SHANKAR PRASAD TO LAUNCH CENTRE OF
EXCELLENCE FOR DATA ANALYTICS AND
DIGIVAARTA

Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and
potential incl. Aadhar & Digital power

Ministry of Electronics & IT

Sh. Ravi Shankar Prasad to launch Centre of Excellence for
Data Analytics and DigiVaarta

Posted On: 27 SEP 2018 3:31PM by PIB Delhi

National Informatics Centre (NIC) and National Informatics Centre Services
Incorporated (NICSI) have jointly set up a Centre of Excellence for data analytics to
support Government departments to unlock the hidden potential of the data that they
are generating as part of the governance processes and use it to improve the overall
governance. Launch of Centre of Excellence for Data Analytics (CEDA) is being held
on 28th September, 2018 (Friday) by the Hon’ble Union Minister of Electronics &
Information Technology, Sh. Ravi Shankar Prasad in the presence of Hon’ble Minister
of State, Electronics & Information Technology, as part of Workshop on Data
Analytics in Government. The event will be attended by several dignitaries from the
Central Government.

NIC as a premier technology advisor and ICT solution provider to Government at all
levels, has always taken the first step to introduce the latest technologies and
services in government, be it the introduction of ICT in Government, establishment of
NICNET or National Knowledge Network (NKN), development of critical e-
Governance solutions and a host of other services required by the Government.
NICSI is a trusted partner of NIC and has been instrumental in supporting all NIC’s
initiatives through provisioning of resources and establishing & managing ICT
infrastructure such as National Data Center at Shastri Park, Development Center,
Cloud infrastructure etc. Recognizing the emerging digital ecosystem, challenges and
opportunities, CEDA is envisaged to kick-start and fast track the adoption of
advanced analytics and machine learning capabilities and make it the locus of
expertise for the Government department in this avant garde field.

Centre of Excellence for Data Analytics (CEDA) is being set up with the sole vision of
kick-starting and fast-tracking the adoption of advanced analytic and machine
learning capabilities by making the Centre the locus of expertise and excellence in
the field of Data Analytics. The centre shall provide quality data analytic services to
government departments at all levels by identifying appropriate tools and
technologies and deploying people with right expertise.

Through its focused efforts, the centre aims to provide data analytics services to the
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government and help in solving complex policy issues through data-driven decision
making so as to ensure effective formulation and implementation of various
development initiatives that will ultimately benefit the citizens.

CEDA proposes to establish strong partnerships with academia and industry to
ensure that the cutting edge technologies and quality expertise are brought in to help
the Government take advantage of the booming analytic wave. The centre also
proposes to build tools and technologies, in collaboration with academia and industry,
which will provide quality tools at a much lower cost to the government.

As part of its service offerings, it will help the departments

a.   Understand their business requirements and define their analytic needs

b.    Identify the data sets that are required to meet the analytic needs

c.     Determine access to the relevant data sources (both within as well as outside
the government)

d.    Build the required data analytic solutions

e.    In integrating departmental data silos and deliver an integrated whole-of
government analytics for an integrated policy formulation.

 

NNK/MD
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THE POOR ARE LEFT TO THEMSELVES
Relevant for: Governance in India | Topic: E-governance - applications, models, successes, limitations, and

potential incl. Aadhar & Digital power

The first death anniversary of Santoshi Kumar, a Dalit girl from Simdega, Jharkhand, was this
week. She died of hunger, at the age of 11, a few weeks after her family’s ration card was
cancelled by the State government because they failed to link it to Aadhaar.

The Aadhaar judgment of September 26 provided an opportunity for the Supreme Court to make
amends for her tragic death. The upholding (by and large) of Section 7 by the majority judges is,
therefore, the biggest let-down in the Aadhaar judgment. This is because the judges decided to
accept the government’s ‘assertions’ — wrongly — as ‘facts’.

In the majority opinion, they state: “The entire aim behind launching this programme is the
‘inclusion’ of the deserving persons who need to get such benefits. When it is serving much
larger purpose by reaching hundreds of millions of deserving persons, it cannot be crucified on
the unproven plea of exclusion of some. We again repeat that the Court is not trivialising the
problem of exclusion if it is there.” (p. 389.) There are many instances of assertions being
accepted as facts. This piece seeks to show why they were wrong in believing the assertion
about inclusion, identification and exclusion, to illustrate the bigger problem with the majority
view.

For instance, the Unique Identification Authority of India (UIDAI) submitted to the court that the
‘failed percentage’ of iris and finger authentication are 8.54% and 6%, respectively. Later, on
Page 384, discussing the issue of exclusion, the judgment notes that the UIDAI is said to have
claimed 99.76% “biometric accuracy”, suggesting that two different failure rates have been
submitted to the court.

Though the UIDAI claims to have taken care of these failures by issuing a circular on October
24, 2017 (after Santoshi’s death), to put in place an exemption mechanism, until then there was
no exemption. Even after the circular has been issued, there is little evidence of it being
implemented. Since 2017, there have been at least 25 hunger deaths that can be traced to
Aadhaar-related disruption in rations and pensions, of which around 20 deaths occurred after
the aforementioned circular was issued.

The idea that Aadhaar enables inclusion has taken firm root in people’s minds, as well as the
judges’. This belief, however, is misconceived. If it means that Aadhaar is an easy ID to get, that
is perhaps true. Only ‘perhaps’ because there are many people who have paid to get Aadhaar
even though it is meant to be free; many have had to try several times before they succeeded in
getting it. Those with any disability have found it very hard to enrol or have failed to enrol.

The number of people excluded from getting Aadhaar may be small (as a percentage of the
population), but they happen to be the most vulnerable — bed-ridden old persons, victims of
accidents, people with visual disabilities, etc.

Further, it is a misconception that for millions of Indians, it is the only (or first) ID they have.
According to a response to an RTI, 99.97% of those who got Aadhaar numbers did so on the
basis of existing IDs.

More importantly, no one in government has been able to explain how Aadhaar enables
inclusion into government welfare programmes. Each government programme has its own
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eligibility criterion. In the Public Distribution System (PDS), there are State-specific
inclusion/exclusion criteria. In some States, if you have a government job or live in a
concrete/pucca home, you cannot get a PDS ration card — even if you have an Aadhaar card.

Conversely, if you lived in a mud hut or were an Adivasi, you would get a PDS ration card. After
the coming of Aadhaar, on top of satisfying the State eligibility criteria, you need to procure and
link your Aadhaar number in order to continue to remain eligible for your PDS ration card.

Before Aadhaar was made mandatory, it was neither necessary (you could get subsidised PDS
grain without Aadhaar), nor sufficient (possessing Aadhaar alone did not entitle you to PDS
grain). With Aadhaar being made compulsory, it has become necessary, but it is not sufficient to
get welfare. It is a pity that the majority judges were unable to grasp this point.

The biggest source of exclusion from government programmes (before and after Aadhaar)
remains the fact that India’s spending on welfare remains abysmally low. Before the National
Food Security Act (NFSA), 2013 was implemented, roughly 50% of the Indian population was
covered by the PDS. The NFSA expanded coverage to about two-thirds. This expansion of the
PDS is what has led to inclusion though exclusion errors persist in some areas (for example,
regions such as western Odisha where universal coverage is necessary).

The question that arises is, did the government misdiagnose the source of exclusion by blaming
it on a lack of IDs rather than inadequate budgets and faulty selection of eligible households?
Or, did the government purposely mislead the public on this issue because fixing the real
problem would have entailed an increase in government spending?

Either way, a very successful programme of propaganda was set in motion to convince people
into believing that Aadhaar was a project of inclusion and the ultimate tool against corruption in
welfare programmes.

The claims about what and how much Aadhaar could do for reducing corruption in welfare were
similarly blown out of proportion. For instance, quantity fraud (where a beneficiary is sold less
than her entitlement, but signs off on the full amount) continues with Aadhaar-based biometric
authentication. A rogue dealer who I cannot easily hold to account can as easily force me to
biometrically authenticate a purchase of 35 kg, but give me only 32 kg, as he could force me to
sign in a register.

Meanwhile, the propaganda machinery again convinced people by repeating that the welfare
rolls in India were full of fakes, ghosts, duplicates, etc. There was no reliable evidence on the
scale of this problem (“identity fraud”). Recent independent surveys and government data are
beginning to suggest that it wasn’t the main form of corruption. Linking Aadhaar cards with the
PDS in Odisha led to the discovery of 0.3% duplicates.

Yet, the majority opinion states that “the objective of the Act is to plug leakages” and that “we
have already held that it fulfills legitimate aim” (page 386). For those who work on these
programmes, it is very puzzling why these straightforward misrepresentations have not been
challenged by the media.

This phenomenon appears to be an outcome of the deep social and economic divide in Indian
society. Those who benefit from these programmes and who understand why Aadhaar cannot
improve inclusion do not have a voice in the media or policy-making. This allows anecdotes
(repeated ad nauseam) to become the basis for taking big decisions. Contrary to the rhetoric of
evidence-based policy-making, what we have seen in this case is anecdote-based policy-
making. The opinion of the majority judges also betrays this deep divide — caste and class — in
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society.

Yet, Wednesday’s Aadhaar verdict with four judges latching on to the government’s version of
the story, and one of them applying his mind to the matter independently, reaffirms that you can’t
mislead all the people all the time.

Reetika Khera is an Associate Professor at the Indian Institute of Management, Ahmedabad
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